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1.
INTRODUCTION

Wamings are like excuses — every product manufactured today has at least
one. Traditionally, a seller had a duty to warn only at the time of sale. Yel, the
American Law Instilute issued the Restatement (Third) of Torts: Products Li-
ability, and in section 10 thereof recognized a post-sale duty to warn under
certain circumstances.

While section 10 polentially expands o seller’s liability, it is the seller’s
resction 1o section 10 that may actually trigger a posi-sale dury (0 wam. Through
its own actions, a scller may inadveriently assume a post-sale duty to wam
when none previously existed or otherwise may be imposed. This article ex-
plores the elements of section 10 and other factors that may create @ post-sale
duty to warn upon a seller.,

1L
BAackGrounp

A. Dury 1o Warn

Under the prior Restatement (Secand), sellers gould be held liable under
either strict Hability' or neghigenge princimm’ far harm caused by *unreason-
ably dangerqus™ products. For liability 1o exist the product must be “unreason-
ably dangerous™ or the seller must know or have reason 10 know that the prod-

'RESTATEMENT {Secunn) oF Tonrs § 402A (1963) fhereafier RESTATEMENT (SEconD)].
et B RBR



FICC QUARTERLY /SummEr 2000

Kurtis B. Reeg is a pariner ot the S1. Lowis office of
Sonnenschein Nath & Rosemihal, where he is the
Nariemal Chair of the Product Liabiliry Group and
the Chair of the St. Lonis Tort und Insurance Group.
He is « membher of the Missouri and Illlinois bars,
the FICC (Vice-Chair of the Environmental und
Taxic Tort Section), the Internaional Assaciation
aof Defense Counsel, the Defense Research Instituie,
the Hlinuis Associotion of Defense Trial Counsel.
and the Midwest Environmenial Claims Association.

uct is likely lo be dangerous® of the rime i1 is originally sold® A seller of a
product that is not “unreasonably dangerous™ at the time of sale gencrally has.
no liability.

L.inbility may arisc even if the seller has exercised *al} possible care in the
preparation and sale of |its) product.”™ The justification for imposing strict li-
ability upon a seller is thai the seller:

by marketing his product for use and consumption, has undenaken
and assumed a special responsibility toward any member of the
consuming public who may be injured by it: that the public has the
right 10 and does expect, in the case of products which it needs and
for which 11 is forced to rely upon the seller, that reputable sellers
will stand behind their goods; that public policy demands that the
burden of accidental injuries caused by producis intended for con.
sumption be placed upon those who market them. . . .7

In fact, a product may be “unreasonably dangerous” because i1 Jacked a

. “1d. § 388. Seealsa 63A Am. Jur. 20 Pruducres Liabiliry § 1111,

*Under seciion 402A. the emphasis of the inquiry resis on the “unreasonably dangerous”
condition of ihe product. Furthermore. a court must question whether the product is defective or
unrcasanably uasafe and whether. alter a cosi-benetit analysis, the seller must provide 3 woarn-
ing. Under section 388. the examination focuses on whether the sale of the product was resson.
able. Specifically, the coun questions wheiher the seller. in providing or failing 10 provide o
warning, meets the reasonable person siandard.

*RESTATEMENT (SEconD) § 402A. cmut. a.
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warning.* "Conversely. an appropriaie warning at the time of sale regsrding the
“unreasonably dangerous™ nature of the product eliminales the “unrecasonably
dangerous” characierization of 1he product. thereby discharging a seller from
habikity." To satisfy its duty (o warn. a seller necd only exercise reasonable care
10 inform foreseeable users, even if the warning never reaches those users, ™

B. Assumption of a Post-Sale Duty 10 Warn

Tradidonally. s seller did not have o post-sole duly 10 warn a consumer,
Any duty 10 warn exisicd solely at the time of sale. If the seller did not know or
have reason 1o know of a praduct’s dangerous nature at the time of sale, then
the seller had no duty to warn al any time,

Although manulaciurers avoided a judicially imposed posi-sale duty 10 warn
consumers. they'' risked liability when they voluniarily improved the safety of
their product.’”’ Similarly. manufaciurers could assume a posi-sale duty 10 warn
when they had undernaken not 1o improve product safety. but 1o inform potential
users of dangers discovered afier the time of sale.’” They generally assumed a

*Neo O3 A Jun, 20 Prasdusces Lishiliy $§ 13130 VIS,

“RESTATEMENT (SECONDY § 402A, coms. b, 2 § ARK(hy vy,

MRis 1 ATEMENT ISKECOND) § 388, et L.

iy appears thut only “manulaciurers™ can assume o post.sale Juty 10 warn,

ESee Bell Helicopter Co. v, Bradshaw. 594 S.W .29 %19, 532 (Tex. CI. App. 1979).
“Hodder v, Goodsear Tire & Rubber Co., 426 N.W.2d 826 (Minn. 1988) (holding tha

Goudvear hiud 2 contimuine v o warn where it el nberiaken io warn avers nf riivnosee aven.
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post-sale duty by upgrading or waming about a product’s safety features.

In 19935, the Eighth Circuit Court of Appeals held that the irial coun properly
instructed a jury to consider a manufacturer’s post-sale duty to warn because
the manufacturer marketed a replacement Kit for a turnbuckle that caused the
plaintiff’s injury.’ A 1967 six-row planter, onc of over 100,000 manufaciured,
ran over and seriously injured the plaintiff.' Although the manufacturer
marketed a replacement Xit for the turnbuckles in 1977 or 1978, the manufacturer
neither recalled the turnbuckles nor informed consumers of the alleged
problem.’”® In fact, the manufacturer did not admit that the tumbuckles were
defective.!” Nonetheless, the count found that the manufactwurer assumed a
post-sale duty to wamn by crealing a new part and identifying it as a “replacement
kit 1that could be interchanged for the so-called defective tumbuckles,'®

1.
ANALYSIS

Seciion 10 of the Restatement (Third) of Tors: Product Liability now im-
poses strict liability for a seller’s post-sale fajlure to warn about a product-
related risk, even if the product was not defective ar the time of sale.’? Section
10(a) states that:

One engaged in the business of selling or otherwise distributing
products is subject to liability for harm to persons or property caused
by the seller's failure 1o provide a warning afier the time of sale or
distribution of a product if a reasonable person in the seller's posi-
tion would provide such a waming.”

According to section 10, Jiability may exist for “|o}ne engaged in the busi-
ness of selling or otherwise distributing products.”' Thus, unlike the limita-
tion contained in section 402A of the Second Restatement, section 10 broadens
the field of potential defendaats by focusing on the distribution of a product, as

“Novak v. Navistar Int*] Transp. Corp., 46 F.3d 844, 850 (8th Cir. 1995).

13)d. a1 846,

id, o1 847,

Y14, a1 850.

.

YRESTATEMENT (THIRD) OF TORTS: PRODUCTS L1apitiTy § 10. cmr. a (1998) hereafier RESTATE-
MENT (Tuirp)).

rd. § 10(s).
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well as on its sale. Despite potential liability for distributors, it is the “seller’s”
failure 1o wamn that aciually triggers liability.®?

After the time of sale or disiribotion, a “seller” has a duty to wam if a
reasonable person in the seller’s position would provide such a waming.”’ The
Restatement (Third) states that:

A reasonable person in the seller’s position would provide s wam-
ing after the time of sale if:

(1) the seller knows or reasonably should know that the prod-
uct poses a substantial risk of hanm to persons or property;
and

(2) those to whom a waming might be provided can be identi-
fied and can reasonably be assumed 1o be unaware of the
risk of harm; and

(3) a.waming can be effectively communicated to and acled
on by those 1o whom a warning might be provided; and

{4) the risk of harm is sufficiently great to justify the burden
of providing a warning.?*

Thus, due 10 the use of the conjunctive “and” within its laundry list of sub-
parts, all elements must be present in order to find the duty to issue a post-sale
waming. A “seller” owes a post-sale duty (o warn only when a substantial risk
of harm exists, the users are identifiable, a waming may be cffectively commu-
nicated, and the risk of harm justified the burden.

A. Subsiantial Risk of Harm

A posi-sale duty 10 warn may exist when a seller has reasonable knowl-
edge that a “product poses a substantial risk of barm to persons or property."?
The risk of harm must be a1 least as great as that arising under section 2(c) of
the Third Restaternent.? Specifically, the risk must be at least the same risk
requiring a3 waming when a product:

——

?The Resiatement (Third) does not expressly include manufacturers. Ilowever, Comment
{ of ResTaTEMENT (Second) § 402A specifically includes manufaciurers in ifs description of sell-
ets and Comment b of the Resiaternent (Third) by example incjudes manulaciurers among those
who have a responsibility to wam.

PReSTATEMENT (THIRD) § 10(h).

»id.

D17 B AN IRV
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is defecrive because of inadequaie instructions or warnings when
the foreseeable risks of harm posed by the product could have been
reduced or avoided by the provision of reasonable instructions or
warnings by the seller or other distributor, or a predecessor in the
commercial chain of distribution, and the omission of the instruc-
tions or warnings renders the product not reasonably safe.?’
f
However, a seller does not owe a post-sale duty to wam “regarding product-
related accidents that occur infrequently and are not likely to cause substantial
harm.”? In other words, a post-sale duty arises only when the risk of harm is
significant and on a frequent basis,

The phrase “substantial risk of harm” encompasses both repetitive and gra-
dational elements. The repetitive clement of “substantial risk of harm' neces-
sary to impose Jiability tusns upon the degree of risk involved in the use of the
product. Risk is the possibility, Jikelihoed or chance of being exposed 10 a
particular hazard or injury. The risk necessary for purposcs of post-sale liabil-
jity, however, mus! be a substantial risk®™ — the mere possibility of harm is not
enocugh. The likelihood of harm muss occur ofien enough so that its risk is real
and “sufficiently great.”®

Along with a sufficiently great risk, substantial risk of harm requires harm
ol asignificant degree. The degree of harm necessary 1o creale a post-sale duty
1o warn includes death® or other serious injury.® In fact, “substaniial risk of
harm™ includes life threatening or other permanent injuries.® For example,
permanent paralysis™ and the amputation of one Jeg above the knee” are inju-
ries of a significant enough degree to impose a post-sale duty to wam. Thus, it
can be seen that a “substantial risk of harm™ exists only if the risk is subsiantial
and the harm is significant.? From a risk management perspective, the issue

H1d. § 2c).

*ld. §10,emt. d.

)d. § 10 (bX(1).

®ld. § 10 (b)(4).

*Walton v. Avco Corp., 610 A.2d 454, 456 (Pa. 1992). See nlso Kozlowskr v. John E.
Smiths Sons Co., 275 N.W.2d 915, 916 (Wis. 1979).

*Crowston v. Goodyear Tire & Rubber Co., 521 N.W.2d 401, 405 (N.D. 1994). “Scrious
injury” 1o plaimilf occurred when atire exploded alier mismaiching the size of tire and rim. The
covurt never described the injury.

»Bell Helicopter Co. v. Bradshaw, 594 S.W.2d 519, 524 (Tex. Ct. App. 1979). See also
Paiton v. Huichinson Wil-Rich Mfg. Co., 861 P,2d 1299, 1304 (Kan. 1993).

“Novak v. Navistar Int"l Transp. Co., 46 F.3d 844, 846 {§1h Cir. 1995).

“Cover v. Cohen. 461 N.E.2d 864, B66 (N.Y. 1984),
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for the product seller to resolve is the determination of whether such an injury
is reasonably foreseeable. If so, then a waming should be issved. These au-
thors urge sellers to be pro-active and liberal in their assessment of potential
significant harm so as to issue a warning, minimize the risk of injury and, thereby,
limit legal liability. '

B. Identifiahle Customers

If a “substantial risk of harm”¥ exisis, then a seller must warn “[t}hosc 10
whom a warning might be provided” and who “can be identified and can rea.
sonably be assumed to be aware of the risk of hasm.”™ Both the nature of a
product and its marketability determine the feasibility of a post-sale waming.”
The technological landscape surrounding the manufaciure of a product, as well
as the breadth of its vuse, factor into the practicability of imposing a post-sale
duty 1o warmn.

1. Obsolete/State of the Art Products

Where technological changes render a product obsolele, a seller may not
have a post-sale duty to wamn. The seller of 2 non-defeclive product. under
then-current standards, had no duty to warn previous purchasers about the de-
velopment of a new safely device.®® Of course. as noted above, a seller may
assume 2 post-sale duty to warn when it markets “replacement” pans for older
producis,** Many siates have state of the an statutes to that effect.

Afier the time of sale, a seller has no duty 10 notify its customers regarding
changes in the state of the art that may make a product safer.” The court in
Lynch v. McSione®® stated that:

The clear effect of imposing a {continuing] duty . . . would be to
inhibit manufacturers from developing improved designs that in
any way affect the safety of their products, since the manufaciurer
would then be subject to the onerous, and often times impossible,

M1d. § 10 (b)(1).

214, § 10 (b)(2).

)Bld_ .

“Romero v. Intcemational Harvester Co., 979 F.2d 1444, 1450-51 (10th Cir. 1992). See also
Anderson v. Nissan Motor Co., 139 F.3d 599 (81h Cir. 1998) (denying a post.sale duty 1o wam
where forklift restraint systems were not common 21 tirpe of manufaciure).

*See supra notes 1) 10 18 and accompanying text.

“Habecker v. Clark Equip. Ca., 797 F. Supp. 381, 381 (M.D. Pa. 1992): sce also Jackson v.

New Jersey Mirs. Ins. Co., 400 A.2d 81, 89 (N.J. Super. Ct. App. Div.). cert. denied, 407 A2d
1704 (N § 1070
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duty of nolifying each owner of the previously sold product that
the new design is available for installation, despite the fact that the
already sold products are, to the manufacturer's knowledge, safe
and functioning properly.**

Nevertheless, a seller is not absolved of its continuing duly to warn merely
becalise it has ceased 10 manufacture a defective product.* When a product
has not become obsolete, a seller may have a duty to wam if it becomes aware
of a risk of danger afler sale, even though it no longer manufacturers the prod-
uct.*® However, this post-sale duly to wam is required only "10 the extent
practicable.”’

2. Marketability

A seller who becomes aware of a danger regarding its product after the
time of sale may also have a duty to wamn those who “can be identified.”™3
Presumably, “‘ordinary goods™ are sold 1o a vast array of customers who may
not be casily identifiable. On the other hand, products sold in a limited market
10 a specialized group of consumers increasc the likelihood of consumer iden-
tification.” Sellers to these limited markets can more easily trace ownership of
the product, provide a subsequent waming withoul an unreasonable burden,
and may be required to do so.

In 1992, the Pennsylvania Supreme Court impased a post-sale duty (o wam
upon a helicopier manufacturer because the helicopter owners could be
identified.*” Although the helicopter engine manufacturer received notice of
the defective oil pump and forwarded the waming to the helicopter manufacturer,
the helicopter manufacturer did not forward the warning to the helicopter owners
or service centers.* The court found that helicopters were not *“ordinary goods™!
becausethey “are not the type of objects that could get swept away in the currents
of commerce, becoming impossible to rack or difficult 1o locate.”? N relied

*“Jd. a1 1283, See also Williams v. Monarch Machine Co., 26 F.3d 228, 232 (1st Cir. 1994).

*Qwens-|llinois. Inc. v. Zenobia. 601 A.2d 633, 647 (Md. 1992).

*0]d, at 645-46.

*1/d. a1 646.

“SRESTATEMENT (THIRD) § 10 (b)(2). See, ¢.g.. Branilf Airways, Inc. v. Cortiss-Wright Corp.,
411 F.2d 451 (2d Cir. 1969); Downing v. Qverhead Door Co.. 707 P.2d 1027 (Col. Ci. App.
1985): Paiton v. Hutchinson Wil-Rich Mfg. Co., 861 P.2d 1299 {(Kan. 1993); Zenobia, 601 A.2d
633; Comstock v. General Motors Corp,. 99 N.W,2d 627 (Mich. 1959); Hodder v. Goodycar
‘Tire & Rubber Co., 426 N.W.2d B26 (Minn. 1988); Cover v. Cohen, 46) N.E.2d 864 (N.Y,
1984); Kozlowski v. John E. Smith’s Sons Co., 275 N.W.2d 915 (Wis. 1979),

“*Walon v. Aveo Corp., 610 A.2d 454, 459 (Pa. 1992).

*ld. a1 456-57.

HId, 21459,
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upon the fact that there were logical contact points to which the waming could
be distributeed.>* Additionally, the court noled that the engine manulacturer
remnained in contaci with the helicopter manufacturer for the sole purpose of
updating this type of information.** Thus, easily traceable products and customers
can be targeted for post-sale warnings.
, Ontheother hand, a seller of a generic, mass-produced, or widely distrib-
uted product is less likely to have a post-sale duty to warn than a seller of a
limited market product.®® A typical mass-marketed praduct is *‘an
over-the-counter sale of a generic product for use by an unknown consumer.™®
According to the courts, such “ordinary” products include forklifts,”” hay bal-
ers,” and tires®

In 1992, the District Court for the Eastern District of Pennsylvania deter-
mined that sellers of products manufactured in substantially greater quantities
than limited market products, but less widespread than common goods, do not
owe a duty o warn after the sale of the product.® The product a1 issue, a fork-
Jift, threw the driver out of his seat and then fell on him, crushing bim to death.®
Even though the driver died, the court denicd the plaintiff's claim of post-sale
failure 10 warn due 10 a lack of an operator resiraint system.® “Nearly any
business that has a loading dock or a warchousc has a forkl)ift,” which would
make the task of waming more onerous than that for a product of limited pro-
duction and marketing with logical points of contact.** While the court focused
on the volume of forklifts generally in production, it did not consider forklifts
by speciflic make, model, or manufacturer.® One would expect the plaintiffs’
bar (o launch such a targeted attack in an effon 1o attach post-sale liability.

Typically, a manufacturer of common goods sold to anonymous consum-
ers will not be abliged to provide post-sale warnings.*® Similarly, the absence
of records identifying consumers by namc, address, geographic markezts, or

Pd,

»)d.

*Crowston v. Goodyear Tire & Rubber Co., 52) N.W.2d 401, 408 (N.D. 1994).

*Birchier v. Gehl Co., 88 F.3d 518, 521 (th Cir. 1996)(ciring Seeyers Grain Co. v, United
Staies Steel Corp., 577 N.E.2d 1364 (l11. 1991)).

YHubecker v. Clark Equip. Co.. 797 F. Supp. 381, 382 (M.DD. Pa. 1992}.

ABirchler. 88 F.3d a1 519.

¥Crowsion. 521 N.W.2d a1 401. The Crowsron court, however, imposed a posi-sale duty 10
warn under negligence principles. See infra notes 93-101 and accompanying Iext.

“Habecker, 797 F. Supp. 3B1.

*1d. at 382.

1d, at 388.

1,

L J7
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class of product users may prevenl a posi-sale duty to wam from arising.*
Yet, it should be noted that this analysis only applies to section 10 post-sale
liability. As discussed more fully below, **|s}limply because a producs is mass-
produced and widely distributed does not totally absolve a manufaciurer of 2
post-sale duty to wam vnder ordinary negligence principles.™? Given the re-
cent effons of some couns to find liability by virtue of mass consumer-directed
marketing,*® sellers must remnain cognizant of the multi-faceted attacks regard-
ing waming issues lo which they are susceplible,

C. Effective Communication Jor Action 1o Prevent Harm

Even though a “substaniial risk of harm™ exists for “idemtifiable™ consum-
ers, a seller does not owe a section 10 post-sale duty 1o wam unless "a-waming
can be effectively communicaled to and acted on by those to whom a waming
might -be provided."® Effectiveness is addressed on muliiple levels. For the
waming to be effcctive, the seller must again first ascertain the appropriate
recipients of the warning.

When a seller may idemily an individual consumer through customer re-
ceipis or records, direct communication is appropriate and it is feasible 1o relay
an cffective posi-sale warning.”” When a seller cannot identify individual con-
sumers, a seller may use the public media as a more sujtable means to convey
the wamning.” A seller may also issue public announcements when the num-
ber of consumers exposed to ihe “subsiantial risk of harm” is significant.”

Whether a posi-safec wamning is “efleciive™ also depends upon cost.” “As
the group 1o whom wamings might be provided increases in size, costs of
communicating wamings may increase and their effectivencss may decrease.”™*
Centainly, this is a factor 10 be urged especially by small product sellers or
weighing against the issuance of a waming.

If a seller may cost-effectively communicate to the consumers, then the

“RESTATEMENT (THmD) § 10, cmt. c.

“Crowsion v. Goodyear Tire & Rubber Co., 521 N.W.2d 401, 408 (N.D. 1994). See infra
notes 93-101 and accompanying lexu.

“Perez v. Wyeth Labs., Inc., 734 A.2d 1245 (N.1. 1999) (leamed intermediary docirine
daocs net apply 1o direct marketing of drugs 1o consumers so that Hability avtaches if advenising
fails 10 pravide adequate waming of drug's dangerous propensitics).

PResTaTEMENY (THirD) § 10 (b)(3).

nid. § 10, cmt. g,

d.

id.

id.
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post-sale waming language must be “reasonably calculaied to impress upon
users the gravity of the risk.”” Vague warnings indicating neither the potential
problem nor the possible risk of harm are inadequate,™

Not only must a3 waming be “effectively communicated,””” but the seller
mus! direct the waming to those who are able act upon it.”® Section 10 of the
Restatement (Third) explains that:

To justify the potentially high cost of providing a post-sale wam-
ing, those to whom such wamings are provided must be in a position
to reduce or prevent product-caused harm. Suchrecipients of wam-
ings need nat be original purchasers of the product, so long as they
are able to reduce risk cifectively.”

At Jogical contact points, like service centers or dealesships, scllers may con-
vey 2 post-sale warning to those who may either reconvey the waming or take
immediate action to prevent the harm or injury from occurring.® In fact, sell-
ers may possibly be obligated to direct a post-sale warping to an “intermedi-
ary,” instead of the consumer, because the intermediary may be the only one
able to act upon the waming.

D. Burden 10 Provide Warning

Finally, a post-sale duty to warn exists only when the *risk of harm is
sufficiently great to justify the burden of providing a warning.”®' Not only must
the exposure to possible harm or injury be a *“substantial risk of harnm,"# but
also the.risk must be "sufficiently great” to outweigh the seller's burden in
providing that warning.®

Sellers face heavy burdens when courts imposc a post-sale duty to wam
requiring notification of consumers.® To wam a consumer after the sale of the
product, the seller may have to expend large sums of money to both identify the

"Bell Helicopter Co. v. Bradshaw, 594 S.W.2d 519, 532 (Tex. Ct. App. 1979)

™»Id,

TRESTATEMENT (Trirn) § 10 (b)(3).

»d,

®/d.§ 10, cmi. h.

*See, £.g.. Walion v. Avco. Corp., 610 A.2d 454, 459 (Pa. 1992)(imposing posi-sale duty 1o
warn where there was a helicopter service center that was a “logical {point] of comact™ 10 wam
the ultimete consumer).

HRESTATEMENT (THiro) § 10 (b)(4).

21d. § 10 (b)(¥).

N3 51D (hva)
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consumer and 10 effcclively convey the waming.® These costs are balanced
against the risk of harm. considering the severity of the potential harm and the
number of consumers affected.” For example, a duty to wam prior customers
of new safety developments would be 100 burdensome absent limitations based
on feasibility or the potential harm or injury.”’ Additionally, individualized
notice 1o a large population may be 100 burdensome. Yet, *manufacturers can
salisfy that duty |10 wamn] by taking reasonable steps 1o wam foreseeable us-
ers."® Again, such reasonable steps may include notice to a distributor or sefler ®
*[E}ven for a substamial risk, a seller owes a duty to warn after the time of sale
only if the risk of harm is sufficiently great to justify the cosi of providing a
post-sale waming.™%

While post-sale warnings are sometimes necessary, *‘an unbounded post-sale
duty to warn would impose unacceptable burdens on product sellers.™
*|BJoundaries must be recognized™ so that “product manufacturers and sellers
. . . will not become the effective insurers of their product.”” Accordingly, the
post-sale duties placed upon manufacturers or suppliers should not be unrea-
sonable or over-burdensome, and sellers should focus the atiention of the courts
on the breadth and cost of issuing the waming proffered by the plaintiff.®

Iv.
Duty UNDER NEGUIGENCE PRINCIPLES

Although a seller may escape a post-sale duty to wam under the rigorous
test of the Third Restatement, a.court may still impose a post-sale duty under
negligence principles.* To do so requires consideration of the following:

**RESTATEMENT (Twirp) § 10, cmt. i,

*ld.

’Williams v. Monarch Machine Co., 26 F.3d 228, 232 (15t Cir, 1994).

“Crowston v. Goodycar Tire & Rubber Co., 521 N.W.,2d 401, 409 (N.D. 1994),

/d,

YRESTATEMENT (TinrD) § JO, cmt. i,

g, § 10, cmt. 2,

*’Habecker v. Clark Equip Co., 797 F. Supp. 381, 387 (M.D. Pa. 1992).

*1d. ;1 388. Lovick v. Wil-Rich, 588 N.W.2d 688. 695 (lowa 1999) (jury must consider
faciors that make il burdensome or impractical Jor manufaciurer 1o provide warning so that it can
appropriately considcr the reasonableness of that seller’s conduct.)

¥#See Crowston v. Goodyear Tire & Rubber Co., 52) N.W.2d 401, 407 (N.D, 1994). See
also Pation v. Hutchinson Wil-Rich Mfg. Co., 861 P.2d 1299, 1314 (Kan. 1993). The coun in
Pation yejecied a strict liability post-sale duty 1o wam, but recognized a posi-sale duly under
negligence principles. The count held that a seller, acquiring post-sale knowledge of a lifc-
threatening hazard, “should not be absolved of all duty to take reasonable steps to warn the
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(1) the nature of the harm that may result from use without notice,
(2) the likelihood that harm will occur . . ., (3) how many persons
are affected, (4) the economic burden on the manufactuser of iden-
tifying and contacting current product users . . . , (5) the naturc of
the industry, (6) the type of product involved, (7) the number of
units manufactured or sold, and (8) steps taken other than giving
of notice to correct the problem.”

While strikingly similar to the elements of the Third Restatement, these factors
potentially broaden the scope of a post-sale duty 10 warmn.

In 1994, the Supreme Court of Nebraska specifically rejected a strict liabil-
ity post-sale duty to wamn, yet imposed a post-sale duty under negligence prin-
ciples.® The plaimiff there was seriously injured while inflating a sixieen-inch
light truck (ire on a mismatched sixteen and one half inch wheel.¥” The coun
rejected the claim of strict liability because identifying individual consumers
would be an “unreasonable burden” due to the fact that tires are "mass pro-
duced and widely distributed in the marketplace.”” Nevertheless, the seller
had a post-sale duty to wam foresecable users about the dangers associated
with its product under negligence principles.”

Despite a broader duty under negligence, a seller may discharge its duty
under negligence more easily than under the Third Restatement. Whereas the
latter mandates a warning to those who are able to act upon it,"” a seller may
satisfy a post-sale duty to wam under neglipence by taking reasonable steps to
wam foreseeable users about the dangers associated with their produet.”'® In
the context of s widely marketed product, *[n}otice to the distributor or retail
sellermay . .. meet the reasonableness standard.”'™ Still, to'be most effective
in reducing both the chance of injury or harm, as well as the risk of legal Jiabil-
ity under any theory, the product seller should fashion and direct its warnings
to the appropriate audience that can act thereon.

Crowston, 521 N.W.2d at 409 (citing Cover v. Cohen, 461 N.E.2d 864. 872 (N.Y. 1984)).

*id. a1 401, '

*1d, at 405.

“81d. 21 408. In rejecting the strict liability ¢laim, the covn compared cases in which the
scllers could easily irace the ownership of the products without impesing 100 horsh a burden
upon the selles, Jd.

“1d, a1 408. 409.
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V.
CoNcLUSION

Section 10 obviously has its limits and may eventually prove to be more
hype than harm 10 product scllers. Nonetheless. sellers must carefully and
thqughtfully traverse the labyrinth of post-sale waming obstacles. Product sellerss
neither desire nor should they be forced to issue needless wamings. Yet, we
urge product sellers to be honest in their risk assessments and aggressive in
their posi-sale wamings. No matier what approach any particular seller may
take, one thing is cenain - section 10, coupled with negligence principles and
the assumption (of duty) doctrine, will provide fenile ground for product liabil-
ity litigation for years to come.





