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J. 
)NTRODUCTION 

Warnin~s are like excuses- every product manufactured roday has atleasr 
nne. Traditionally. a ~;efler had a duty to warn only m the time of sale. Yet. the 
American Law Institute issued lhe Restatement (Third) of Torts: Products Li· 
nbility. and in section 10 thereof recognized a post-sale duty to warn under 
cerrain circumstances. 

While section 10 polentiaiJy expands a seiJer's liability. it is the seller's 
renc1ion 10 section J() that may acruaJJy trigger a post-saJe duty to warn. Through 
its own actions. a seller may inadvertently ossume a pose-sale duly to warn 
when none previously existed or otherwise may be imposed. This article ex· 
pfores the elements of section JO and other factors that may create a po~r-sah: 
duty to worn upon a seller. 

JJ. 
BACKC~Ql)NU 

A. Dury to Warn 

Uodcr the prior Resuntm~;n\ (St.vol\Cil), 10U1fi •Q\f)d be held liable under 
either strict Uability 1 or neglittO'!I pr,ne-ipto~:r ~r ~~rm <::au$td by .. unreason· 
ably dansergus•· produc,s. For UabUUy 'q C'.'\Sl the P.f~cJ:yct must be ··unreason· 
ably dDns~rcms":\ ar the li.tller nn.-~' k.ni?W or have reai!>on ro know thai the prod· 

1RIIIlA1'1iMf.Nl fSt.~·rmt>) Of TuNIS§ 402A ( 196!1) lhern(ter RUTATEMENT (SECQND)). ,,., ~ ''" . 
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Kul'li.f IJ. Nt>r.J: i.f a pnrtm!'r 111 thl' Sr. l..tmis office ,if 
Stml1t'll.Sdu·in Nmlr & Ro.ft'llllml. u·h~r~ h~ is tlrf' 
Narit:JIWI Clrttir tJ/ tht' fJmduct Liftbilit.Y G•·oup find 
tlrt' Chttir of tile St. Lnui.t Tort rmd Jnsurnnct> Group. 
Ht' is ct mPmhf'r fif tht' Missouri mul/1/inois baNi. 
lh<' FICC ( Vi('t'·Ciwir af th~ Em·ironme-mnl mrtl 
Ttr.ric Tart St't'linn}, tltf' /nti'TIJntirmnl Associntitm 
11] /Jt'jl'll,t~ Cmmst'l. 1/w Dt>/tmsr Rneorc/t ln:uitlllr. 
th, Illinois Associotitm iJf Dt'fmst' Trial Cmm.H•I. 
(lnt/tht' Mitlwr.tr lim•irrmmelllnl Claims Associmimr. 

ucl is likely to be dangerous" ell the rimt' ir is originally sold.~ A seller of a 
product thai is not "unreusonnbly dangerous'; at rhe time of sole generally has 
no JiubHity. 

Liability may arise even if the seller has exercised ••oJJ possible care in the 
preparation and sale of !its) product."" The justification for imposing strict li­
ability upon a seller is that the- seller: 

by markering his product for use and consumption. has undenaken 
and nssumetl a special responsibility toward any me'mber of the 
consuming public who may be injured by it: that the public has the 
right to and does e.11pec1. in the case of products which i 1 needs and 
for which it is forced lo rely upon rhe seller. that reputable sellers 
will st:md behind their goods; thai public policy demands chat the 
burden of accidental injuries c:JUsed by producls intended for con­
sumption be placed upon those who m;~rkel them .... 7 

In fact. a product may be "unreasonably dangerous .. because it Jacked a 

•Jd. § 388. St'f!nls" 6;\A AM. JvJt. 2o Prudr~c-rs Liflbiliry § JIll. 
'Under seelion 402A. the emphasis nf lh~ inquiry reSI!i on the ··unreasonably dztng~rouli" 

condirion oflhe produc-t. Funhermore. a cou11 musr que:~rion whelher I hi! produet is defective or 
unreasonably unsafe and wherh~r. orter a cost·benefn analysis, the s~Jic:r musl provide a wOJrn. 
mg. Under secrion 388. rhe eumin:nion focuses on whe1her lhe ule or Jhe product wu re:Json­
:~hle. Specilicolly. lhe coun quesrioos wherher lhe seller. in providing or fDiling 10 provide a 
'''nrnln~. meers •he reason:~ble person sr;:~ndard. 

•RnUTF.MENT [SF.t'OND} !j 402A. Cml. 11. 



Rolwn II'. Sdrmia•dr•r IIi.\ tm tllltlrJU'.'' ill tht> Prot!· 
III'IJ l.itthifiry and Torlmulln.HII'Illlf'l' Group.~ attlrl' 
Sr. Loui.f •JffirP ~~f Som1en.H·hri11 Nmh ,~ Rosl'ntlml. 
/It> i.\ af.w ., 111rmher 1!{ tlrt• A1i.uouri ami 1/linoi.f 
l111rs wJtltfw De.fen.~fl Rt'sa•ttl'dl lnstirwe. Tftt' till· 

tlwr.r ll'nnlrl a/.~, /tl;f' 10 "' ·~·mm·(et~f:t' mrd (tppreci· 
tttr tflr tt:Ui.sumn••-!fSrmm•II.H'Iu•ill Nut II & Rosnrth(l/ 
S1111111Wr 1\,{.WdtiTP Sm·t' Sodl.H' in tlu• rp,uardr mul 
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warning.~ · Con,•erj;eJy. an uppropriale. wurnin!_! at the time of sale reg~rding the 
"unreason:-~bly dangerou,; .. nnrure nf lhe produ~·• elimimucs the .. unre&~sonably 
dangerous" chnruclerizminn or lhe product. lherc-lly disch:•rging .. seller from 
liitbility." To sntisfy its duly 10 w:1ro. :'seller neC'd only exercise reasonable c;;~re 
10 inform forescenble Wiers. even if the warning never reaches those users.''' 

B. As.wmptitm of a PtJSf·Salt' Duty ltJ Warn 

TradhionnJiy. " seller llit.J nm have a pnsr-sule duly 10 wnrn :a con!'\Umer. 
Any duly 10 wnrn exis1cd soleJy •U the lime uf sale. Jf the seller did not know or 
have reason 10 know or:~ prnou~·(::> dangerou~ nmure at the time of s:Jie. 1hen 
the seller hmJ no c.hlly to warn al any rime. 

Althoush mnnufnclurer$ ~1voided a judicially imposed post-sale duly 10 warn 
consumers. 1hey11 ril;ked Jiubili1y when they volumarily improved rhe safety of 
their producr.•~ Similarly. m:mufaclurers could as!'ume a pos1-sale duly to warn 
when they h:1d undenaken nor to improve product ~mfery. bur to inform potenti::tl 
users of di!ngers discovered <~fter the rime of s:•k." They ~enernlly assumed a 

·~·,,,. (>.-;:\ AM. Jl'll. ::!p Pr,,,J,,.,. Lit~Mt;,_, §!1 I I 1-1. II l :\. 
"'R~s1 -4li'Mil-.:T (Su·o~o) § 402A, e-mu. h.j; § ~RKCf, t. 1 ~· 1. 
'"Rt\!>1 HI!\IE"'T •S•;,·usu) ~ :tlUt ••mt. 1. 
11 11 :•r>rte'OII'~ I hal nnly ··m;muf:ti:IUrer'i" •":Ill :•,.~um.: ;o ,,,,.,,11ule .Jut>· 11• wurn. 
•:s,.,. Bell Uelkopler Co. v, Br:~d~haw .. ~94 S.W.::!t.l ~I•J. sn fTex. Cr. App. 1979}. 
''JI•l\.l•l,•r ''· Gun•J~·cur TirC' ,'<.; Rub~r C'n .. ~:?fl N.\\".::!t.l M2i> IMinn. l91U!) thoh.ling th111 

Cinn<.JVC'llf h:u I ~· r't\nfinuinf1 dtU\f h\ \1\.·nrn u•hPrP il h:ul nntff*'rl:•",..n .. ~\Yarn .. ,,..,~ nr rt:uuu•t'C n-.:~n. 
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pos1-snle duty by upgrading or warning about a produC"I"5 safety features. 
In J99.5,rhe Eighlh Circuil Coun of Appeals held that the aria I coun properly 

insrrucled a jury to consider a manufacturer's post-sale duty ro warn because 
the manufacrurer marketed a replacement kit for a turnbuckle that caused the: 
plaintiff's injury.u A 1967 six-row planter. one of over 100,000 manufactured, 
ran over and seriously injured the plainriff. 1 ~ 1\llhough che manufaclurer 
mar\:eted a repJacement kit for the turnbuckles in 1977 or !978, the manufacturer 
neither recalled the turnbuckles nor informed consumers of the alleged 
problem."' In fact, the manufaclurer did nor admit that the turnbuckles were 
defectiveY Nonetheless, lhe coun found thai the manufacturer assumed a 
post-sale duty to warn by crearing a new part and idenlifyins il as a "replacemcnr 
kit" that could be interchanged for the so-called defective turnbuckles ... 

m. 
ANALYSIS 

Section JO of the Restatement (Third) of Tons: Product Liability now im­
poses stricl linbility for a seller's post·saJe failure to warn about a producr­
relared risk,even if the product was nol defective atrhc rime ofsale. 19 Section 
IO(a) states that: 

One engaged in rhe business of seJiing or otherwise dislriburing 
products is subject co liability for harm ro persons or property caused 
by the seller's failure to provide a warning after rhe rime of sale or 
distribution of a product if a reasonable person in the seller's posi­
rion wouJd provide such a waming.2" 

According to section JO. liabilhy may exist for ''lo)ne engaged in the busi­
ness of selling or otherwise distributing producrs:·u Thus. unlike rhe limita­
tion contained in section 402A of the Second Restaremenl, section J 0 broadens 
the field of potential defendanls by focusing on rhe distribution of a product, as 

'
4 Novilk v. Navisrar lnt'l iransp. Corp •• 46 F.Jd 844. 850 (81h Cir. 199.5). 

1)/d. a1 846. 
••td. Ill 847. 
"/d. al 8SO. 
11/d. 
''"RESTATEMENT CTHIRP) Ol'iORT.S: flRoouc-rs LMBII.ITY § IO.cmr. a ( 1998)1here:rrter REST AT£· 

ME:-1 (THIRD)}. 
Nfd. § IO(a). 
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well as on ils sale. Despite potenliaJ liabiJ ity for distributors, it is the .. seller's" 
failure to warn that actually lriggers linbility.1l 

Afler the time of sole or distribution, a .. seJler .. has a duty ro warn if a 
reasonable person in the seller's posirion would provide such a warning." The 
Restatement (Third) stales that: 

A reasonable person in abe seller's position would provide a warn­
ing after the rime of sale if: 

( J) the seller knows or reasonably should know that the prod­
uct poses a substantial risk ofhann lo persons or property; 
and 

(2) those to whom a warning might be provided can be identi­
fied and can reasonably be assumed to be unaware of the 
risk of harm; and 

(3) a warning can be effecaively communicated to and ncted 
on by those to whom a warning might be provided; and 

( 4) the risk of harm is sufficiently greal ro justify the burden 
of providing a waming.l• 

Thus, due to the use of the conjunctive "and'' within its laundry Jist of sub­
paras. all elements must be presen1 in order to find the duty co issue a post-sale 
w:.ming. A "seller .. owes a posl·sale dury lo warn only when a substantial risk 
of harm exists. the users ar-e idencifiabJe. a warning may be effectively commu­
nicated. and the risk of hilnn juslified the burden. 

A. Substantial Risk of Harm 

A po&t-sale duty 10 watn may exist when a seller has reasonable knowJ. 
edge thac a "product poses a substanliaJ risk ofhann to persons or prope11y."1s 
The risk of harm must be at least as great as that arising under section 2(c:) of 
the: Third Reslalemcnt.'6 Specifically, the risk muse be al least lhe same risk 
requiring a warning when a product: 

7'The Restatemt>nl CThird) does not expressly include manu(acrurers. J Jowever. Commem 
f of REST A TEMEIIfT (Second) § 402A specifically includes manufacturers in its description Of sell· 
Ct.l and Commen1 b of •be Rc:saaac:mcnl (Third) by C'llample includes manufaclurcrt among rhou: 
who have a rc:Jponsibiliry 10 wam. 

"RESTATEMENT (THIRD)§ IO(b). 
,./d. 
n14 'sn th\tll 
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is defecrive because of inadequate instructions or warnings when 
the foreseeable risks of harm posed by the produc& could have been 
reduced or avoided by &he provision of reasonable instructions or 
warnings by the seJJer or other distributor, oro predecessor in the 
commercial chain of dislribution, and the omission of the lnscroc­
tions or warnings renders rhe product not reasonably snfe.l' 

However, a seller does nor owe a post-sale duty to warn .. regarding p·roduct­
relared accidenrs thar occur infrequently and are not likely to cause substantial 
harm. " 71 Jn other words. a post-sale dury arises only when the risk of harm is 
significanl and on a frequent basis. 

The phrase .. substantial risk of harm .. encompasses both repetitive and gra­
dational elements. The repetilive clement of "substantial risk of harm" neces­
sary to impose liability turns upon lhe degree of risk involved in the usc of the 
product. Risk is the possibility, likelihood or chance of being exposed 10 a 
particular hazard or injury. The risk necessary for purposes of post-sale liabil­
ity. however, must be a substantial risk1'- rhe mere possibilily of harm is not 
enough. The likelihood of harm musr occur oflen enough so that its risk is real 
and "sufficieniJy great."30 

Along with a sufficiently gre::u risk, subsrantial risk of harm requires harm 
of o significant degree. The degree of harm necessary ro create n post-sale duty 
to warn includes death,' or other serious injury.11 Jn fact, "substantial risk of 
harm" includes Jife threatening or other permanent injuries.~' For example. 
permanent paraJysjs>4 and lhe amputation of one leg above the knee') are inju­
ries of a significant enough degree to impose n posl·saJe dUly to warn. Thus, il 
can be seen rhat a .. substantial risk of harm" exists only if the risk is substantial 
and the harm is significant.'6 From a risk managemenr perspec1ive, the issue 

HJd. § 2Cc). 
n[d. § IO,cml. d. 
19M.§ JOCb)(J). 
111Jd. § 10 (b)C4). 
"Wallon v. Avco Corp., 610 A.2d 454. 4S6 (Pa. 1992). Su nlso KozJowskr v. John E. 

Smith's Sons Co., 275 N.W.2d 9JS, 916 {Wis. 1979). 
"Crowslon v. Goodyear Tin: & Rubber Co .• 521 N.W.2d 401.40.5 (N.D. 1994). "Sc:rious 

injury·· 10 plainriff occuned when a sire exploded af1c:r misma~ehine the &ize of tire and rim. The 
coon never described the injury. 

~•oc:ll Helicopu:r Co. v. Bradshaw, 594 S.W.2d 519.524 (Tex. C1. App. 1979). Sl'<" nlso 
Pall on v. Hu1chinson WiJ.Rich Mfg. Co., 861 P.2d 1299, I 304 (Kan. 1993) . 

... No\'ak v. Navislar lnt'l Tnmsp. Co., 46 F.3d 844, 846 (8rh Cir. 1995). 
"Cover v. Cohen. 461 N.E.2d 864, 866 (N.Y. 1984). 
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for the product seller ro resolve is the determination of whether such an injury 
is reasonably foreseeable. If so, then a wamins should be issued. These :lU· 

rhors urge seJJers ro be pro-acaive and liberal in their assessment of porenliaJ 
sisni.ficanr hann so as to issue a warning, minimize the risk of injury and. thereby. 
limit legal Jinbility. · 

B. ldemifiahle Customers 

If a "substantial risk of harm••n exists, then a seller must wam "lt]hosc 10 
whom a warning might be provided" and who .. can be identified and can rea· 
sonably be assumed to be aware of the risk of hann."l1 Borh the nature of a 
product and its markel'ability determine the feasibilhy of a post-sale waming.39 

The technological landscape surrounding the manufacture of a product, as well 
as the breadth of its use, factor into lhe pr.tclkabiJity of imposing a post-sale 
dury 10 wam. 

I. Obsolete/State of the Art Products 
Where technological changes render a product obsolete, a seller may not 

have a post-sale duty to wam. The seller of a non·defective product. under 
then·current standards, hnd no duty to warn previous purchasers about lhc de· 
velopmenl of a new safety device.40 Of course. as noted above, a seller may 
assume a post-sale duty to warn when it markets .. replacement" pans for older 
products!' Many states have state of the art statutes to that effect. 

After the time of saJe, a seJJer bas no duty to notify irs customers regarding 
changes in che stare of the art that may· make a product safer."7 The court in 
Lynch v. McS1on~l stated that: 

The clear effect of imposing a (continuing) dury ... would be to 
inhibit manufacturers from developing improved designs that in 
any way affect the safely of their producrs. since the manufacturer 
would then be subject ro the onerous, and oflen rimes impossible, 

J)/d_ § 10 {b)( 1). 
)IJd. § 10 {b)(2). 
'~/d. 

""Romerov. International Harvester Co., 979 F.2d 1444. 1450·51 (lOth Cir. 1992). See rrlso 
Anderson v. Nissan Motor Co., 139 F.3d 599 (8th Cir. 1998) (denying a post• Sale duty to wam 
where forklift resnaint systems were nol common at time of manufacture). 

·"See :supro notes J J ro J8 ancf accompanying text. 
0 Habec:kerv. Clark Equip. Co., 797 F. Supp. 381,381 (M.D. P11. 1992)aec- nlscdack$un v. 

New Jersey Mfrs. Ins. Co., 400 A.2d 8 I. 89 (N.J. Super. Cr. App. Div,). urt. denied, 401 A.2d 
1?04 fN I I Cl7«ll 
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duty of notifying each owner of the previously sold product that 
the new design is available for installation, despite the fact thai the 
already sold products are, to the manufacturer's knowled!e, safe 
and functioning properly. 44 

Nevertheless, a seiJer is nor absolved of hs continuing duty 10 worn merely 
becnLse ir has c:ensed to manufacture a defective product. •) When a producr 
has not become obsoleae, a seller may have a duty ro warn if it becomes aware 
of a risk of danger afler sale, even though it no longer manufacturers the prod­
uct.•<> However, this post-sale duty to warn is required only ''to the extent 
practicabJe:•H 

2. Marketability 
A seJler who becomes aware of a danger regarding its product after the 

time of sale may -also have a duty to warn those who ··can be identified:·•• 
Presumably, .. ordinary goods .. are sold to a vast array of customers who may 
not be easily identifiable. On lhe other hand, produces sold in a limited market 
to a specialized group of consumers increase the likelihood of consumer iden­
tification. Sellers to these limited markets can more easily crar:e ownership of 
the produr:t, provide a subsequent warning without an unreasonable burden, 
and may be required to do so. 

Jn J 992, the Pennsylvania Supreme Court imposed a post-sale duty to wam 
upon a helicopler manufacturer because the helicopter owners could be 
identified.49 Although the helicopter engine manufac1urer received notice of 
the defective oH pump and forwarded I he warning to the helicopter manufacturer, 
che helicopter manufacrurer did not forward the warning to the helicopter owners 
or service centers.)O The cour1 found that helicopters were not"'ordinary goods"l 1 

because they "are not the type of objects that could get swept away in the currents 
of commerce, becoming impossible to track or difficult to locate:·n Jt relied 

.. /d. at 1281. See olso Williams v. Monarch Machine Co .• 26F.3d 223.232 (Jst Cir. 1994). 
• 30wens-J!linois. Inc:. v. Zenobia. 601 A.2d 633. 647 (Md. 1992}. 
·~td. at 645-46. 
41/d. 81 646. 
•'RESTATEMENT(T»IRD) § JO (b)(2). Set, r . .r .• Braniff Airways. Inc-. v. Cuniss.Wriehl Corp., 

41 I F.2d 4SJ (2d Cir. 1969); Downing v. Overhead Door Co .• 707 P.2d 1027 (Col. Cr. App. 
I 985): Patton v. Hutc:hin5on Wii-Rich Mfg. Co., 861 P.2d I 299 (Kan. 1993): Zrnobio. 601 A.2d 
633; Comstock v. General Molars Corp .• 99 N.W.2c1 621 (Mkh. 1959); Hodder v. Goodyear 
Tire & Rubber Co., 426 N.W.2d 826 !Minn. 1988); Cover v. Cohen, 461 N.E.2d 864 (N.Y. 
1984); Kozlowski v. John E. Smith's Sons Co .• 27S N.W.2d 915 (Wis. 1979). 

•?Walton v. Avco Corp .. 610 A.2d 454, 4~9 CPa. J992). 
"'I d. at4.S6·51. 
, 1/d. al 459. 
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upon the facl 1ha1 rhere were logical contact points 10 which the warning could 
be disrribureed.5' Additionally, lbe court noted that the engine manufac1urer 
remained in contilcl with the helicopter manufaccurer for the sole purpose of 
updating this rype of infonnorion."• Thus, easily traceable products and customers 
can be turgered for post-sale warnings. 

On the other hand, a seller of a generic, mass-produced, or widely distrib· 
'u1ed product is less likely to have a post-sale duty to warn than a seller of a 
limired marker product..s~ A typical mass-marketed product is "an 
over-the-counter sale of a generic pa:oducl for use by an unknown consumer."!tb 
According ro the courts, such .. ordinary" products include furkUfts,51 hay bal· 
ers," and tires.39 

Jn 1992, the District Court for the Eastern District of Pennsylvania deter­
mined lhat seJJers of products manufactured jn substantially greater quantities 
than limited m~rket products. but less widespread than common goods. do not 
owe a dury to wam after rhe side of the produc:t.w The product at issue, a fork· 
Jift.lhrew the driver out of his seat and rhen feU on him, crushing him to death.111 

Even though the driver died, the court denied the plaintiff's claim of post-sale 
failure to warn due to a lack of an operator restraint syslem.fu .. NenrJy any 
business that has a loading dock or a warehouse has a forklifl," which woultl 
make the task of warning rnore onerous than rhat for a product of limited pro­
duction and marketing with logical points of contact.63 While abe court focused 
on the volume of forklifts generally in production. jt did not consider forklifts 
by specific make. modcJ, or manufacturer.64 One would expect the plaintiffs' 
bar to launch such a targeted attack in an effon to attach post-sale liabilily. 

Typically, a manufacturer of common goods sold to anonymous consum­
ers. wiJI not be obliged to provide post-sale wamings.65 Similarly. che absence 
of records identifying consumers by name, address, geographic markets, or 

~1/d. 

'"ld. 
))Crowston v. Goodyear Tire & Rubber Co .• 521 N.W.2d 40J, 408 (N.D. 1994). 
10Birchler v. Gehl Co., 88 F.Jd 518.521 (71h Cir. J996)(citilf8 Seeyers Grain Co. v. Unilc:d 

Sraac~ Steel Corp .. 577 N.E.ld 1364 (Ill. I 99 I)). 
''Habecler v. Clark Equip. Co •• 797 F. Supp. 381,382 (M.D. Pa. 1992). 
"Birchle1. 88 F.3d at 519. 
"Crow.sron.52J N.W.2d at40L The Crowstoncoun. however, imposed a posr-sale dory 10 

warn under negligence principles. See irf!ra nores 93·101 and accompa.nyinr rut. 
"'Habrt'krr, 191 F. Supp. 381. 
••td. at 382. 
01ld. Ill 388. 
6JJd • ... ,, 
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class of producr users may prevent a post-sale duty to wam from arising.,. 
Yet. il should be noted that this analysis only applies to section 10 posr-sale 
liability. As discussed more fuUy below, .. Js}imply because a product is mass­
produced and widely disrributed does not totally absolve a manufacturer of a 
post-sale duty to wum under ordinary negligence principles.'."7 Given I here­
cent eUorts of some c-ouns 10 find liability by vinue of mass consumer-directed 
markeling, ... seJJers must remain cognizant of the multi-faceted ~macks resard­
ing warning issues to which lhey are susceptible. 

C. Effective Commrmicatian for Action ro Prevent II arm 

.Even though a ''subslanliaJ risk of hOJrm .. exists for "identifiable'' consum­
ers,a seller does not owe a section JO post-sale duty lo warn unJess."a warning 
can be effectively communicated 10 and acled on by those to whom u warning 
might be provided."119 Effectiveness is addressed on muhiple levels. For the 
warning to be effective. the seller must again first ascertain rhe appropriate 
recipients of rhe ·warning. 

When a sc:IJc:r may identify :m individual consumer through customer re­
ceipts or records, direct communicalion is appropriate and it is feasible ro relay 
an 'effective post-sale warning. 70 When a seller cannot identify individual con­
sumers, a seUer may use the public media as a more suitable means to convey 
rhc: waming.71 A seller may also issue public announcements when the num­
ber of consumers exposed to ihe "subsranlial risk of harm" is significant.71 

Whether a posl-sale warning is "effective" also depends upon c:ost.13 "As 
the group 10 w!Jom warnings might be provided increases in size, costs of 
cornrnunicaring warnings may increase and their effectiveness may decreal'Oe. "14 

Certainly, this is a factor to be urged especinJJy by small product sellers or 
weighing against the issuance of a warning. 

If a seUer may cost-effectively communicate to the consumers, rhen lhe 

..,RESTATEMENT (THIIID) § 10, t'rnl. c. 

''Crowslon v. Goodyear Tite & Rubber Co .• .521 N.W.2d 401,408 (N.D. 1994). Srr infm 
notes 93· IOJ and ac:companying lUI. 

"'Perez v. Wyeth Labs .. Inc., 734 A.2d 1245 CN.J. 1999) (lcamed intermediary docnine 
does not apply co din~cl markering of drugs lo consumers so 1ha1 liability attac:hes ir advcnisinr 
fails IO provide adcquare wamine of dru~·s danrcrous propen:;ilics). 

09RESTATEME:NT (THIRD) § 10 (b)(3). 
10/d. § 10. cmt. g. 
"td. 
11Jd. 
"I d. 
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post·saJe warning language must be ··reasonably calculated to impress upon 
users the gravity of the risk."'15 Vague warnings indicating neither the potential 
problem nor the possible risk of hann are inadequate. 76 

Not only must a warning be "effectively communicaled,"17 but the seller 
musr direct the warning to chose who are able act upon il.78 Section 10 of the 
Restatement (Third) explains thai:  

To jus1ify the potentially high cost of providing a post-sale warn· 
ing, those to whom such warnings are provided must be in a position 
to reduce or prevent product-caused harm. Such recipients of warn­
ings need not be original purchasers of the product, so long as they 
are able ro reduce risk effecrively.79 

At logical contact points, like service centers or dealerships. scJJers may con· 
vey a posl-sale warning to those who may either reconvey the warning or take 
immediate action to prevenr the harm or injury from occurring."' ln fact, sell­
ers may possibly be obliga1ed to direct a post-sale warning to an ''intermedi· 
ary," instead of the consumer. because the intermediary may be the only one 
oble 10 act upon the waming. 

D. Burden to Provide Warning 

Finally, a post-sale duly to warn exists only when the .. risk of harm is 
sufliciently grenl to justify the burden of provjuing a warning:'" Not only must 
the exposure co possible harm or injury be a .. substantial risk of hann.''8Z but 
olso the risk must be "sufficiently great .. 10 outweigh the seJJer's burden in 
providing that waming.'3 

Sefiers face heavy burdens when courts impose a post-sale duty to warn 
requiring norification of consumers ... To warn a consumer after the sale of the 
product, the seller may have to expend large sums of money to both identify the 

nacll Hc:licoprer Co. v. Bradshaw, 594 S.W.2d 519, 532 (Tex. Ct. App. 1979) 
.. ,J, 
J
1RI!STATEMEI\rl' (THIRD) § 10 (b)(J). 

'"lei. 
"ld. § I 0, c:mr. h. 
tt>Su. '·8·· Walron v. Avc:o. Corp.,610A.2d454,459 CPa. J992)(imposins posr-sale duryro 

wam where there was .a helicopter service cenler that was a "Jogi4:al (point) of contact" 10 warn 
the ultimate consumer). 

"RESTATEME"''' {THIRD)§ 10 Cb)(4). 
*Ud. § JO (b)(l). 
"'ld 6 10 thll4' 
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consumer and 10 effectively convey the waming.8·' These costs are bnlanced 
against the risk o( harm. considering the severity of the potential hunn and tbe 
number of consuf:ners affected!" For example, a duty to warn prior customers 
of new safety devdopments would be too burdensome absent limitations based 
on feasibilily or the potential harm or injury.8' Additionally, individualized 
notice ron large popul:uion may be ton burdensome. Yet, .. manufacturers can 
.sDfisfy that duty (to warn} by taking reasonable steps to warn foreseeable us· 
ers. "88 Again, such reasonable s1eps may include notice to a distributor or se1Jer.89 

"[E]ven for a substantial risk. a seJJer owes a duty to warn after the time of sale 
only if the risk of harm is sufficiently great to justify the cost of providing a 
post-sale warning:•«l 

WhiJe post-sale warnings are sometimes necessary, .. an unbounded post-sale 
duty to warn would impose unacceptable burdens on product sellers.''91 

"[B)oundaries must be recognized .. so I hat "product manufac:lurers and sellers 
... will not become the effec1ive insurers ofrheir product."97 Accordingly, the 
post.sale du1ies plnced upon rnanufaclurcrs or suppliers should nol be um·ea­
sonable or over-burdensome. and sellers should focus the anention of the courts 
on rhe breadth and cos1 of issuing the warning proffered by the ploinliff.93 

IV. 
DUTY UNDER NEGLlGENCE PRlNCIPL.ES 

Ahhougtl a seller may escape a post-sale duty to warn under the rigorous 
test of the Third Restatement, a coon may still impose a post-sale duly under 
negligence principles.'• To do so requires consideration of lhe following: 

"~RESTATEMEI\Il (THIRD)§ 10, crnl. i. 
·~/d. 

''WiJJiams , •. Monarch Machine Co .• 26 F.ld 228,232 (hi Cir. 1994). 
'*Crow.s1on v. Goodyear Tire & RubberCo.,S21 N.W.2d 401,409 (N.D. 1994). 
19/d. 
'~~~~R~;STATEM£"'T (TIIIRD) § 10, cml. i. 
91/d. § IO.cml.a. 
91Bobecker ''. Clark Equip Co., 797 F. Supp. 38 I, 387 (M.D. Pa. 1992). 
9·'/d. at 388. Lovick v. Wii-Rid•. 588 N.W.2d 688. 695 (Iowa 1999) (jury mtul consider 

rac10rs that make it bl.udcnl>omc or impraclicid for manufaclurer 10 provide warn ins so that it can 
appropriately consider the reasonableness or th111 seller's conduct.) 

911Ser Crowsron v. Goodyear Tire & Rubber Co., S2J N.W.2d 401, 407 (N.D. 1994). Sec 
also Pallon v. Hurchinson Wii-Rich Mrs. Co., 861 P.2d 1299, 1314 (Kan. 1993). The coun in 
Pallon rejected a snict liability po.sl-5alc duty 10 warn, bul rccosnized a posi•Salc: duty under 
negliBenc:c principles. The coun held th;st a seller, ac:quirin1 post-sale knowledge of a lirc­
thrntcning h11zard. '"~;ho11ld no1 be absolved of all dul>: ~~ rake reasonable steps 1o warn the-
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( J) the nature of I he hann thai may resull from usc without notice. 
(2) the likelihood that hann will occur ... , (3) how many persons 
are aHected, (4) the economic burden on the manufacturer of iden~ 
lifying and contacting current product users ...• (5) the nature of 
the industry, (6) the type of product involved, (7) the number of 
units manufactured or sold, and (8) steps taken other thnn giving 
of notice to correct the prob1em.9s 

While strikingly similar to I he elements of the Third Reslatement, these factors 
po1en1ially broaden the scope of a post-sale duty to warn. 

Jn J 994, rhe Supreme Court of Nebraska specilicaJJy Tejecled a strict liabil· 
ity post-sale duty to warn. yet imposed a post-sale duty under negligence prin· 
cip1es.96 The plaintiffthc::Te was seriously injured while inflating a sixteen-inch 
light 1ruck tire on a mismatched sixteen and one hnlf inch wheel.97 The courl 
rejected the claim of strict liability becnuse identifying individual consumers 
would be an "unreasonable burden .. due to the fact thai tires are "mass pro­
duced and widely distributed in the marketplace."'98 Nevertheless, the seller 
hnd a post-sale duty to warn foreseeable users about lhe dangers associated 
wi1h its product under negligence principles." 

Despite a broader duty under negligence. a seller may discharge its duty 
under negligence more easily lhan under the Third Restalcmcnl. Whereas the 
latter mandates a warning to those who are able to act upon it,'"" a seller may 
:>alisfy a post-sale duty to warn under negligence .. by taking reasonable steps to 
warn foreseeable users about the dangers associated whh their product. " 101 ln 
the context of a widely marketed product. "ln]otice to the distributor or retail 
seller may ... meet the reasonableness standard.'' 102 Still.to be most effective 
in reducing both the chance of injury or hann. as wefJ as the risk of legal liabil­
ity under any theory, the product seller should fashion and di.J-ect its warnings 
to the appropriate audience thai can act thereon. 

9~C:rowston, 521 N.W.2d ar 409 (citing Cover v. Cohen. 461 N.E.2d 864.872 (N.Y. 1984)). 
"'ld. 31 401' 
97/d. at 40.S. 
01/d. a1 408. In rejec:tinr the s1rier liability claim, the c:oun compared eases in whic:h the 

sclh:rs could easily trace the ownership of the products wilhoul imposing 100 hor&h a burden 
upon lhe seller. /d. 

99/d, 81408.409. 
100RESTATEMI:"IO' (THIRD)§ JQ, cml. h. 
tOir .............. _ '-1' ,.._, ' '' ..,.~ ,. • ..cnn 
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v. 
CONCLUSION 

Section 10 obviously has its limits nnd may eventually prove to be more 
hype than harm ro product sellers. Nonerheless. sellers must carefully and 
thqughtfully traverse the labyrinth of post-sale warning obsta<:les. Product seUers 
neither desire nor should they be forced to issue needless wnmings. Yer. we 
urge product sellers to be honest in their risk assessmenrs and aggressive in . 
their post-sale warnings. No matter what approach any particular seller may 
tnkc, one thing is certain- seclion 10, coupled with negligence principles and 
rhe assumption (of duty) doctrine, will provide fenile ground for product liabil­
ity litigation for years to come. 




